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1. The Problem

New development requires new revenue

to pay for associated political & economic
needs, yet the usual “revenue tools” have
made good projects financially infeasible.
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1.2 The municipal response

S UL ¢ Exactions (ad-hoc exchange of permit for
for [roiciconm infrastructure or money)
Revenue

ALAN A. ALTSHULER & JOSE A. GOMEZ-IBANEZ

* Development agreements (ad-hoc
exchange of infrastructure or money for
legal certainty)

* Impact fees (fee scedule set & announced
in advance, keyed to ostensible impacts of
project)

* Inclusionary zoning (kin to impact fees, but
the public benefit is provided in kind)



1.3 Perils

This regime depends on...

(1) political discretion + economic clairvoyance +
goodwill, with exactions / fees adjusted on case-by-case
basis to remain in sweet spot of feasibility.

Or else it...

(2) puts a de facto floor on price of housing (assuming
high demand).



1.3 Perils

DEVELOPMENT SAN FRANCISCO

Report: Housing creation economically “infeasible” in SF

With development costs over $700 psf, every unit type fails to reach breakeven

A recent feasibility study on San Francisco Mayor London Breed’s
proposed “Cars to Casas” legislation shines a headlight on why so
many developers are unable to move forward with residential
projects in the city, which has the highest construction costs in the
world.

With hard and soft development costs coming to a total of more than
$700 per square foot, not one of 16 scenarios analyzed for the city’s
Planning Department by Century Urban was deemed economically
viable. The Cars to Casas law would cut bureaucratic red tape and
offer incentives to develop housing on parcels formerly used for
automotive purposes.




2. A Solution

Enact a progressive parcel tax on the
“allowable building envelope” created by
upzoning ordinances.



2.1 Tax the potential, not the project

* When cities upzone for greater density in high-demand
locations, they increase the value of the upzoned sites
(unless they undermine the upzoning w/excessive fees).

* |If cities replaced impact fees & exactions w/ tax on this
newly created value, they could “capture value” from
upzoning w/o deterring development.

[No deterrent effect b/c tax has no marginal effect on cost of
building or returns from building]



2.2 What about Prop. 137

* Ataxon “development value” per se (i.e., a land-value
tax) would (likely) be foreclosed by Prop. 13.

* But seemingly similar taxes tied to other parcel
characteristics—e.g., size, street frontage, dwelling-unit

size, or even “potential building envelope” —are not
foreclosed

* One such tax has been in widespread use for decades...



2.3 Mello-Roos Taxes

Typical arrangement:

* Developer & city negotiate development “deal” which includes parcel
tax on future residences to pay for infrastructure

e Stream of future taxes can be securitized as tax-exempt bonds

e Consensual nature of the deal becomes the means of compliance
with state-constitutional requirements for (supermajority) voter
approval of special taxes



2.3 Mello-Roos Taxes

e 0%

“The Cannery.” Davis, CA



https://www.swagroup.com/projects/the-cannery/

2.3 Mello-Roos Taxes

TABLE 1

Fiscal Year 2015-16
Assigned Special Taxes for Developed Property

W Fiscal Year 2015-16
EEL UL Description Residential Floor Avea

Class Assigned Special Tax
1 | Residential Property | > 3,025 sq. ft. | $2,188 per Dwelling Unit
2 Residential Property 2,575 to 3,024 sq. ft. \ $1,826 per Dwelling Unit
3 Residential Property 2,125 to 2,574 sq. ft. $1,502 per Dwelling Unit
4 Residential Property \ 1,675 to 2,124 sq. ft. } $854 per Dwelling Unit
5 Residential Property \ < 1,674 sq. ft. / $475 per Dwelling Unit
6 Affordable Housing \ NA / $0 per Dwelling Unit
7 Non-Residential Property \N;A/ $0'2§ pet .Sq. e
of Non-Residential Floor Area

“The Cannery.” Davis, CA



https://www.swagroup.com/projects/the-cannery/

2.3 Mello-Roos Taxes

They are very common!
Sac Municpal Arport
* 31 percent of parcels in

Sacramento County had CFD levies
as of 2017—and they’re mostly in
the ‘burbs (Shanske & Neimeier

(2021))

e 90% of new PUDs in California use
Mello-Roos taxes (NAHB, 2007)

Parcels with Infrastructure CFDs


https://ilr.law.uiowa.edu/print/volume-106-issue-5/subsidizing-sprawl-segregation-and-regressivity-a-deep-dive-into-sublocal-tax-districts
https://ilr.law.uiowa.edu/print/volume-106-issue-5/subsidizing-sprawl-segregation-and-regressivity-a-deep-dive-into-sublocal-tax-districts
https://www.nahb.org/-/media/NAHB/advocacy/docs/industry-issues/land-use-101/infrastructure/building-for-tomorrow-innovative-infrastructure-solutions.pdf

2.4 Our proposal

Step 1: upzone high-value / low-opposition big-street,
downtown, commercial, and PDR parcels, w/o impact fees
or lZ

Step 2: draft a “potential square feet” parcel tax designed to
cover a substantial share of projected infrastructure costs
but staying below (say) 50% of the value conferred by
upzoning; designate other permissible uses of revenue

Step 3: hold citywide vote on the parcel tax (but not
necessarily on the upzoning ordinance)



2.5 Our proposal

Something
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AB 2011 100% affordable sites
(SF Planning, 2023)



https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4461286
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4461286
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4461286
https://sfplanning.org/sites/default/files/documents/director/AB2011PackageFAQ.pdf

3. Objections?



3.1 But surely this is a property tax?

No. (The law is a web of fine distinctions.)

* A property tax subject to Prop 13 is “any source of revenue derived from
applying a property tax rate to the assessed value of property.”
(Heckendorn v. City of San Marino, 723 P.2d 64, 64—65 (1986))

* Such precedents should not be surprising given the prevalence of Mello-
Roos taxes.

* Like Mello-Roos taxes, our proposed tax wouldn’t vary over time w/
property values (a driver of tax revolt that delivered Prop 13).


https://law.justia.com/cases/california/supreme-court/3d/42/481.html

3.2 Unfairness in some cases?

Imagine a “legacy business” that doesn’t want to sell
out, or homeowner who wants to stay put.

Solutions:
* Tailored exemptions / deferrals

* \ariances?


https://sf.gov/legacy-business-program

3.3 Would upzoning become even harder?

“Fear of the parcel tax” may induce political opposition

to upzoning from those who’d normally be its biggest
beneficiaries.

But we’re not too worried about this, b/c..

* Owners of high-development-potential sites aren’t
that influential in city politics

* They’d be seriously outnumbered in the citywide vote



